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ARIZONA WATER COMPANY'S
PREHEARING BRIEF

Under  Ar izona law,  such a

"integrated" water  and wastewater  providers,

The Commission's Decision No. 69722 remanded this matter to the hearing division

17 to  consider  whether  t o  delet e  t hat  par t  o f Ar izona Water  Company's Cer t ificat e  o f

18 Convenience and Necessity ("CC&N") which includes the Corr man Tweedy 560, LLC

19 ("Corr man Tweedy") property (the "Subject  Property").

20 deletion proceeding must be governed by the strict  standards set forth in James P. Paul

21 Water Company v. Arizona Corporation Commission, 137 Ariz. 426, 671 P.2d 404 (1983).1

22 Commas Tweedy has argued incorrectly that different standards apply and that the

23 Commission should consider voluminous and irrelevant evidence which Corman Tweedy

24 se e k s  t o  p r e se nt  o n  t o p ic s  su c h  a s

25 development splits, temporary cessation of development and reopening the already-decided

26

27

28

l On February 7,  2008, Arizona Water Company filed a mot ion to  st rike much of
Colman Tweedy's pre-filed test imony and exhibits.  Those arguments will not  be
repeated here, but that motion is incorporated into this brief by reference.
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1. UNDER ARIZONA LAW AND JAMES p_ PAUL, THE ONLY RELEVANT
CONSIDERATION IN THIS DELETION PROCEEDING IS WHETHER
ARIZONA WATER COMPANY HAS FAILED TO PROVIDE ADEQUATE
SERVICE AT REASONABLE RATES.

J
Q

I

1 que s tion of ne ce s s ity of s e rvice . The  Commis s ion s hould re je ct Corr ma n Twe e dy's

2 a rgume nts  a nd confirm its  pre vious  holding tha t, ba s e d on the  only re le va nt e vide nce ,

3 Arizona  Wate r Company is  the  fit and prope r entity to provide  wa te r se rvice  to the  Subject

4 Prope rty.
5

6

7

8
9 On April 4, 2004 the  Commiss ion gra nte d Arizona  Wa te r Compa ny a n e xte ns ion of

10 its  CC&N to provide  wa te r s e rvice  to the  S ubje ct P rope rty in De cis ion No. 66893. In s o

11 doing, the  Commiss ion found tha t Arizona  Wate r Company was  the  fit and prope r entity to

12 provide  wa te r s e rvice  to the  Subje ct P rope rty. De cis ion No. 66893, Conclus ions , 115. No

13 party, including Corr man Tweedy, sought a  rehea ring of tha t Decis ion, which became  fina l

8825 14 Corr ma n Twe e dy the n

15 a tte mpte d  to  frus tra te  Arizona  Wa te r Compa ny's  pe rforma nce  of ce rta in  conditions

16 conta ine d in De cis ion No. 66893, which re s ulte d in De cis ion No. 69722 da te d J uly 30,

17 2007. The  Commis s ion a ga in found tha t Arizona  Wa te r Compa ny wa s  the  fit a nd prope r

18 entity to provide  wa te r se rvice  to the  Subject Prope rty. Decis ion No. 69722, Conclus ions  of

19 La w 11 3. The  Commis s ion re ma nde d "for furthe r proce e dings  whe the r Arizona  Wa te r

20 should continue  to hold a  CC&N for the  Conma n e xte ns ion a re a  a t this  time ." Id, Findings

21 of Fact, 11 lot. Arizona  Wate r Company, a s  "the  CC&N holde r," was  entitled to appropria te

22 notice  a nd a n opportunity to be  he a rd be fore  a ny pa rt of its  CC&N could be  de le te d. Id.,

23 Findings  of Fact, 11102. Thus , the  Commiss ion ordered as  follows:

24

25

26

27

28

IT IS  FURTHER ORDERED tha t Arizona  Wa te r Compa ny is  he re by on notice  tha t
the  Commis s ion's  s ubs e que nt proce e dings  on re ma nd will be  for the  purpos e  of
cons ide ring whe the r the  Corr ma n prope rly s hould  be  de le te d  from the  CC&N
extension granted to Arizona  Water Company by Decis ion No. 66893 .

Decis ion No. 69722, Order (emphas is  added). In short, this  remand proceeding is  limited to

whe the r Commas  Tweedy can sa tis fy its  burden of proof under Arizona  law to demons tra te

2
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5

6

tha t the  Subject Property can be  de le ted from Arizona  Wate r Company's  CC&N.

Corr ma n Twe e dy s ought a  re he a ring of De cis ion No. 69722 purs ua nt to A.R.S .

J a me s  P . Pa ul ca s e  limite d the  ma tte rs  on re ma nd to

s ole ly whe the r Arizona  Wa te r Compa ny could provide  a de qua te  s e rvice  to the  S ubje ct

Prope rty a t re a sonable  ra te s . If the  Commis s ion fe lt othe rwis e , it could ha ve  a cce pte d

rehea ring and changed its  decis ion. But it did not. Corr man Tweedy did not cha llenge  the

De cis ion on a ppe a l. Thus , both Decis ions  No. 66893 and 69722 a re  now fina l and immune

to colla te ra l a ttack.

This  re ma nd proce e ding is  controlle d by J a m e s  P .  P a u l a s  a ma tte r o f la w.

According to the  Arizona  Supreme  Court:

8829 14

Once granted, the [CC&N] confers upon its holder an exclusive right to provide the
relevant service for so long as the grantee can provide adequate service at a
reasonable rate. If a [CC&N] within our system of regulated monopoly means
anything, it means that its holder has the right to an opportunity to adequately
provide the service it was certified to provide. Only upon a showing that a certificate
holder, presented with a demand for service which is reasonable in the [ight of
projected need has failed to supply such service at a reasonable cost to customers,
can the Commission alter its certificate. Only then would it be in the public interest
to do so.

137 Ariz. a t 429, 671 P .2d a t 407 (emphas is  added). The  Supreme  Court furthe r he ld tha t

"A sys tem which did not provide  ce rtifica te  holde rs  with an opportunity to provide  adequa te

se rvice  a t re a sona ble  ra te s  be fore  de le tion of a  ce rtifica te d a re a  could be  ma de  would be

antithe tica l to the  public inte res t for severa l reasons ." Id. a t 429, 671 P.2d a t 407.

Although Decis ion No. 69722 s ta ted tha t this  remand proceeding "should be  broad in

scope  so tha t the  Commiss ion may deve lop a  record to cons ide r the  ove ra ll public inte re s t

underlying se rvice  to the  Corr man property," Decis ion No. 69722, Findings  of Fact, qt 104,

these  de le tion proceedings  a lso must comply with Arizona  law enuncia ted in James  P . Paul.

Thus , the  only pe rmis s ible  is s ue s  a llowe d by Arizona  la w a re  thos e  s pe cifie d by the

Supre me  Court - tha t is , ca n Arizona  Wa te r Compa ny (1) provide  a de qua te  s e rvice  to the

Subject Property (2) a t a  reasonable  ra te?

3



reasonable cost to customers.

11. CORNMAN TWEEDY'S "CURRENT NECESSITY" ARGUMENT HAS NO
BASIS IN ARIZONA LAW, DOES NOT SUPPORT DELETION, AND MUST
BE REJECTED.
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Ba s e d  on  the  proffe re d  te s timony of J im P oulos , Dr. F re d  Goldma n a nd  P a ul

Hendricks , Corr man Tweedy seeks  to confuse  and complica te  this  remand proceeding by

importing into it nume rous  irre le va nt a nd imprope r cons ide ra tions . While  the  Commiss ion

s ta te d tha t the re  ma y not be  a  "curre nt ne e d or ne ce s s ity" for s e rvice  for the  S ubje ct

Property in Decis ion No. 69722, Findings  of Fact, 11 100, it a lso found tha t the re  is  a  public

ne e d for wa te r s e rvice s  in the  CC&N e xte ns ion a re a , which not only include d the  Subje ct

P rope rty but nine  a dditiona l s e ctions  of la nd re quiring wa te r s e rvice  in the  future , s e e

De cis ion No. 66893, Conclus ions  of La w, 'll 4, a nd tha t finding is  fina l a nd immune  from

colla te ra l a tta ck. The  a lle ge d la ck of a  curre nt ne e d for s e rvice  ca nnot support a  de le tion

he re  a s  a  ma tte r of la w. More ove r, ne ithe r J a me s  P , P a ul nor a ny othe r Arizona  ca s e

provide s  tha t a  te mpora ry e bb in de ve lopme nt is  a  le gitima te  ba s is  for a  CC&N de le tion

where , as  here , the  CC&N has a lready been granted and that grant is  final in every respect.

The  re s u lt s ought by Colma n Twe e dy would  be  horrific  public  po licy a s  we ll.

Allowing CC&Ns  to be  re voke d or de le te d ba se d on the  whims  of de ve lope rs  a nd the  e bb

a nd flow of the  hous ing ma rke t would re s ult in the  prolife ra tion of e ve r-cha nging "Swis s

1 The  answers  to the  only re levant ques tions  under Arizona  law a re  obvious . Corr man

2 Twe e dy conce de s  tha t the re  is  no e vide nce  to the  contra ry. Arizona  Wa te r Compa ny ha s

3 neve r re fused se rvice  to anyone  in the  Subject Prope rty, has  neve r been "presented with a

4 demand for se rvice" by Corr man Tweedy, and has  never "fa iled to supply such se rvice  a t a

5 ,,2 Id. a t 429, 671 P .2d a t 407. The re fore , no grounds  e xis t

6 unde r Arizona  la w to pe rmit the  de le tion of a ny pa rt of Arizona  Wa te r Compa ny's  CC&N

7 as  a  matte r of law.
8

9

10
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In Decision No. 66893, the Commission also ordered that Arizona Water Company
apply its Commission-approved water rates, which must be deemed to be reasonable
as a matter of law.
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cheese" holes  in CC&Ns tha t would open and close  over time  depending on loca l demands

a nd e conomic conditions . No wa te r utility could ma ke  a ny me a ningful pla ns  or inve s t in

infra s tructure  with a ny ce rta inty be ca us e , if Colma n Twe e dy ha d its  wa y, CC&Ns  could

s udde nly de ve lop ga ps  a nd pe rfora tions  ba s e d on the  va ria ble  pla ns  of la ndowne rs  a nd

de ve lope rs . Such a  re sult would de s troy the  ve ry purpose  for the  Commiss ion's  gra nt of a

CC&N, a nd such a n a rgume nt rightfully ha s  no pla ce  in a  de le tion proce e ding. James P .

If s uch a n a rgume nt ha d me rit, the n

P ica cho's  CC&N for the  re ma ining portion of EJ R Ra nch Prope rty would like wis e  ha ve  to

be  de le te d - a  re s ult tha t Colma n Twe e dy a nd its  a ffilia te  Robs on Communitie s  do not

seek.

P a ul, 137 Ariz. At 429-30, 671 P .2d a t 407-08.

1 4

Corr man Tweedy's  a rguments  concerning requests  for water service  and the  property

owner's  des ire s  a re  a lso irre levant. Such factors  a re  not pa rt of the  James  P. Paul de le tion

-I g g3 tes t, and the  Commiss ion has  a lready found tha t Arizona  Water Company rece ived reques ts

88 8 FT for wa te r se rvice  from othe r property owners  in the  a rea , including the  owner of a  portion of

the  S ubje ct P rope rty a t the  time . A prope rty owne r's  de s ire s  ca n be  a s  tra ns itory a s  its

deve lopment plans . Allowing pocke ts  of an exis ting CC&N to be  de le ted ba sed on nothing

more  than the  dicta te s  of a  newly-a rrived landowner who wants  a  diffe rent wa te r company

would unde rcut the  ve ry purpos e  of gra nting a  CC&N. Colma n Twe e dy a ls o a rgue s  tha t

the  Commis s ion s hould a void "s plitting the  de ve lopme nt be twe e n two wa te r provide rs ."

P oulos  Dire ct Te s timony a t 9, line  10-12. This  cons ide ra tion is  a ls o a bs e nt in James  P .

P a ul. More ove r, a  unita ry de ve lopme nt did e xis t on the  S ubje ct P rope rty a t the  time  of

De cis ion No. 66893, Corr ma n Twe e dy purcha s e d the  prope rty knowing tha t pa rt of its

de ve lopme nt wa s  a lre a dy in Arizona  Wa te r Compa ny's  CC&N. Corr ma n Twe e dy ma de

the  same argument in the  proceeding tha t led to Decis ion No. 69722, and cannot be  a llowed

to ra ise  this  is sue  aga in. Fina lly, Commas  Tweedy's  a rguments  about the  a lleged bene fits

of "integra ted" water and wastewater providers  a lso does  not cons titute  penniss ible  grounds

for de le tion under James  P. Paul.
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Respectfully submitted this  15th day of February, 2008 .

BRYAN CAVE LLP
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By
Steven A kirsch, #006360
Rodney W. Ort, #016686
Two N. Centra l Avenue, Suite  2200
Phoenix, AZ 85004-4406
Attorneys  for Arizona  Water Company
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Docke t Control
Arizona  Corpora tion Commiss ion
1200 W. Washington Stree t
P hoe nix, AZ 85007

1 4

15
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this  1581 day of February, 2008, to:
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Chris tophe r C. Ke e le y, Chie f Couns e l
Le ga l Divis ion
ARIZONA CORP ORATION COin/[MIS S ION
1200 West Washington Street
P hoe nix, AZ 8500719
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Ernes t G. Johnson, Director
Utilitie s  Divis ion
ARIZONA CORP ORATION COMMIS S ION
1200 West Washing Street
P hoe nix, AZ 85007
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Lyn Fa nne r
Chie f Adminis tra tive  Law Judge
ARIZONA CORP ORATION COMMIS S ION
1200 West Washington Street
P hoe nix, AZ 85007
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Je ffrey W. Crocke tt, Esquire
Ma rcie  Montgome ry, Esquire
S NELL & WILMER
One Arizona  Cente r
Phoe nix, AZ 85004-2202

e -ma il: jcrocke tt@sw1aw.com

Pete r M. Gers tman
Vice  President and General Counsel
ROBS ON COMMUNITIES , INC I
9532 E. Riggs  Road
Sun Lakes . AZ 85248
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